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Concern over sharing documents due to ruling
BY SHANNON KARI
For Law Times

A Federal Court of Can-
ada decision issued late 
last year is continuing 
to cause concern with-

in the corporate legal world over 
the impact of sharing privileged 
documents when there is a com-
mon interest between the parties 
in a commercial transaction.

The decision in Iggillis Hold-
ings Inc. v. Canada (National 
Revenue) rejected the applica-
tion of a doctrine that is known 
as advisory or transactional 
“common interest privilege,” 
which started to be accepted by 
courts in common law countries 
in the early 1980s. 

The doctrine meant that so-
licitor-client privilege would not 
necessarily be waived if a pro-
tected document was shared by 
parties with a common interest 
in a transaction or litigation.

In a lengthy ruling released 
in December, the doctrine was 
rejected by Federal Court Jus-
tice Peter Annis, who warned 
that attempts to expand it could 
spread like “crabgrass” and im-
properly keep relevant docu-
ments from courts. 

“Advisory CIP (common 
interest privilege) is only now 
starting to come of age,” the 
judge wrote.  

If it was accepted by the 
courts, then lawyers would seek 
to invoke the privilege on any 
communications where there 
might be a common interest, 
Annis suggested. 

“The courts should not de-
lude themselves into thinking 
that allied lawyer privilege is a 
minor change in the world of 
solicitor-client privilege. It has 
already been demonstrated that 
it represents a veritable sea of 
change with an exponential ex-
pansion in the number and type 
of situations seen in the past two 
or three decades. This comes at 
a significant cost through the 
loss of highly probative evidence 
with no discernable benefit to 
the administration of justice,” 
wrote Annis.

The Federal Court ruling 
sparked considerable legal com-
mentary after its release. 

The decision has been ap-
pealed, but that hearing is not 
expected to take place before the 
fall. In the meantime, lawyers 
acting for clients in commer-
cial transactions are likely to 
be more cautious before shar-
ing documents, says Alexander 
Cobb, a partner and commercial 
litigator at Osler Hoskin & Har-
court LLP in Toronto. 

“It will make transactions 
more expensive and create more 
uncertainty,” he says. 

“The course of prudence will 
be to take the most conservative 
approach.

“I think the decision is prob-
lematic,” Cobb adds. “There are 
perfectly anodyne, perfectly 
sound reasons for sharing priv-
ileged information.” 

One example is a friendly 
acquisition, where the target is 
facing significant litigation that 
could impact its operations. The 
potential sharing of information 
would be documents that any 
plaintiff would not normally be 
entitled to in any event, because 
of solicitor-client privilege, ex-
plains Cobb.

While the ruling is perhaps 
the “deepest dive” into this area 
of the law by a Canadian court, 
the conclusions were still a sur-
prise, says Maureen Littlejohn, 
a litigation partner at Davies 
Ward Phillips & Vineberg LLP 
in Toronto. 

She notes that the ruling is 
contrary to how some Superior 
Court level judges have inter-
preted the issue as well as that of 
the Federal Court, in a decision 
issued a number of years ago.

The findings in Iggillis pot-
entially confuse the actual 
meaning and use of common 
interest privilege, suggests Little-
john. 

“It does not operate on a 
standalone basis to prevent dis-
closure. It is an anti-waiver doc-
trine. If properly understood, it 
is about continuing to protect 
documents that are already priv-
ileged. If anything, it is a deriva-
tive privilege,” says Littlejohn.

The document at issue in the 
Iggillis case was a tax-related 
memo prepared by a lawyer for 
Abacus Capital Corporation. 
The memo was shared by the two 
companies before entering into 
commercial transactions that 
the Canada Revenue Agency 
later alleged was for tax-avoiding 
purposes. 

It sought a copy of the legal 
memo. The companies main-
tained that the memo was still 
subject to privilege under the 
doctrine of common interest 
privilege.

Past case law, including a 2003 
decision of the Federal Court in 
Pitney Bowes v. Canada, found 
that in some situations, such as 
transactions, privilege is not ne-
cessarily waived. 

“The sharing of legal opin-
ions will ensure that each party 
has an appreciation of the legal 
position of the others and ne-
gotiations can proceed in an 
informed and open way,” wrote 

Justice James O’Reilly in that 
case. Annis concluded that his 
colleague’s decision on this issue 
could be distinguished because 
it involved a joint client rep-
resentation and not allied law-
yers with common interests.

The Federal Court judge stat-
ed that he was relying heavily on 
a decision last year by the New 
York State Court of Appeals 
in Ambac v. Countrywide 
Homes, which rejected common 
interest privilege except in litiga-
tion-related cases. 

The Federal Court ruling is 
not binding on Superior Courts, 
but it will be binding in cases 
involving any federal agency 
unless is it is overturned on ap-
peal, says Cobb.      A report is-
sued earlier this year by Norton 
Rose Fulbright LLP indicated 
that cross-border M&A activity 
increased sharply last year with 
a greater volume of outbound 
transactions. 

The largest was Enbridge’s 
$61-billion offer to acquire Spec-
tra Energy, a Texas-based pipe-
line company. 

As well, within a few days 
of taking office, Trump signed 
an executive order permitting 
TransCanada Corporation to 
resubmit its proposal for the 
Keystone XL pipeline.

“The M&A market has been 
good the past couple of years. 
I think there is still a signifi-
cant amount of optimism,” says 
Wright.

Regardless of who is presi-
dent, there are other factors that 
determine whether it is a favour-
able climate for commercial 
transactions, says Stephen Kerr, 
senior partner in the Finan-
cial Institutions and Mergers & 
Acquisitions groups at Fasken 
Martineau LLP in Toronto.

“What drives M&A in Can-
ada are two things, commod-
ity prices and foreign exchange,” 
says Kerr. Recoveries in the re-
source sector and more pipeline 
projects could create a lot of ac-
tivity in terms of transactions, 
he suggests.

The uncertainty over the be-
haviour of Trump and his pro-
tectionist rhetoric is something 
that may actually benefit Cana-

dian companies, says Kerr.  
“There may be companies 

that want to invest in North 
America and, instead of the U.S., 
it may direct more traffic here 
in terms of foreign investment,” 
he says. The oil and gas sector is 
an area that should benefit un-
der a Trump presidency, agrees 
Wright. 

“That sector was strength-
ening, even before the election. 
The conditions are favourable,” 
he adds. Trump and Canadian 
Prime Minister Justin Trudeau 
both made positive comments 
about the trading relationship 
between the two countries dur-
ing the prime minister’s recent 
trip to Washington. Trudeau 
also declined to make any criti-
cisms of some of Trump’s more 
controversial actions, such as the 
attempted travel ban.

Given the level of trade be-
tween the two countries, it is not 
surprising that the prime min-
ister did not want to offend his 
U.S. counterpart. 

Total goods and services 
trade was US$663 billion be-
tween the two countries in 2015, 
according to statistics issued by 
the Office of the United States 
Trade Representative. The U.S. 
had a slight goods and services 
trade surplus with Canada that 
year, in contrast to Mexico, 
where Trump has been critical 
of that part of NAFTA. 

He has also threatened to 
punish U.S. companies that 
move jobs to Mexico.

The fact that much of the U.S. 
president’s trade comments have 
been directed at Mexico and 
other countries is a good thing 
for Canadian businesses, sug-
gests Kerr. 

“I think there will be increased 
cross-border opportunities. We 
are sufficiently below the radar,” 
he notes. 

As well, the private equity sec-
tor is set to be more active soon af-
ter “hoarding” its funds in recent 
years, says Kerr. 

“There will be more pressure to 
make deals,” he believes.

While the U.S. president has 
spoken about a focus on protect-
ing the jobs of domestic workers, 
it is unlikely he can obtain the 

political support in Congress to 
make any dramatic changes to 
the trade relationship between the 
two countries, says Kerr. 

In M&A activity for Canadian 
companies, both lawyers agree 
that predictions are difficult.

“These are early days,” says 
Wright.  

Kerr echoes that view. 
“The courts should not delude 

themselves into thinking that 
allied lawyer privilege is a min-
or change in the world of solici-
tor-client privilege. It has already 
been demonstrated that it rep-
resents a veritable sea of change 
with an exponential expansion in 
the number and type of situations 
seen in the past two or three dec-
ades. This comes at a significant 
cost through the loss of highly 
probative evidence with no dis-
cernable benefit to the adminis-
tration of justice,” wrote Annis.

The Federal Court ruling 
sparked considerable legal com-
mentary after its release. 

The decision has been ap-
pealed, but that hearing is not 
expected to take place before the 
fall. In the meantime, lawyers 
acting for clients in commer-
cial transactions are likely to 
be more cautious before shar-
ing documents, says Alexander 
Cobb, a partner and commercial 
litigator at Osler Hoskin & Har-
court LLP in Toronto. 

“It will make transactions 
more expensive and create more 
uncertainty,” he says. 

“The course of prudence will 
be to take the most conservative 
approach.

“I think the decision is prob-
lematic,” Cobb adds. “There are 
perfectly anodyne, perfectly 
sound reasons for sharing priv-
ileged information.” 

One example is a friendly 
acquisition, where the target is 
facing significant litigation that 
could impact its operations. The 
potential sharing of information 
would be documents that any 
plaintiff would not normally be 
entitled to in any event, because 
of solicitor-client privilege, ex-
plains Cobb.

“The mood on Bay Street on 
M&A is let’s wait and see,” he 
says.                            LT
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Maureen Littlejohn says the findings in a 
recent Federal Court of Canada case poten-
tially confuse the actual meaning and use 
of common interest privilege. 
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T
he latest court decision in a 
seven-year legal battle between 
Montreal’s largest newspaper 
and several public bodies over 

access to information on legal fees has 
left many Quebec lawyers perplexed 
about its potential impact and meaning 
in regards to professional secrecy and 
privileged information.

For some, the Quebec Court of 
Appeal’s late-August judgment in favour 
of Le Journal de Montréal — which had 
been trying since 2010 to legally force 
four regional school boards and the off-
island Montreal suburb of Terrebonne to 
divulge the amount of money they paid 
to the lawyers who defended them in liti-
gation suits brought by taxpayers — is an 
unsurprising, one-off finding that applies 
only to this particular case.

But others see it as a precedent-setting 
ruling that weakens the Charter-protected 
notion of lawyer-client communications 
and opens the door to similar populism-
minded actions designed to discredit 
lawyers.

The genesis of the case was the 
school board’s refusal to reveal legal 

fees it paid in a class action suit brought 
forward by a parents’ group a decade 
ago. The school boards (and later Terre-
bonne, which was being similarly pres-
sured by Le Journal to disclose legal fees 
it paid in several litigation cases against 
a citizen) refused, saying the fees were 
privileged information and that the 
information, if revealed, would provide 
a glimpse of the “volume of measures” it 
took in the cases.

In a 2012 ruling, Quebec’s privacy 
watchdog, the Commission d’accès à 
l’information du Québec, sided with the 
public bodies and found the fees were 
protected under the province’s 1982 law 
governing access to documents of public 
bodies.

The Court of Quebec overturned 
that ruling, but it was subsequently rein-
stated by the Superior Court of Quebec. 
That set the stage for the Quebec Court 
of Appeal’s restoration of the provincial 
court’s ruling in a unanimous written 
decision in August by three judges, with 
some modifications added by Justice 
Paul Vézina.

Referring to both federal and provin-

cial statutes relating to access to privacy 
and privileged information, the judges 
argued that the key question in the case 
was whether divulging the legal fees 
would undermine lawyer-client confi-
dentiality. “If there is no secrecy, then the 
question of exceptions becomes moot, the 
restriction to right of access is inexistent,” 
they wrote. They also noted that while 
professional secrecy permits public bod-
ies to defend themselves legally, “it does 
not release them from being accountable 
to the administered.”

The judges found the fees were not 
secret and ordered the public bodies to 
hand over the requested information on 
legal fees to the Montreal tabloid within 
10 days.

Reaction to the ruling was fast and 
varied from lawyers in all spheres of Que-
bec law.

“This decision goes the furthest yet on 
the question of whether or not the totality 
of legal fees are privileged information,” 
said Danielle Ferron, a partner with Lan-
glois Lawyers LLP in Montreal and the 
author of a 2014 article on the subject. 

Despite the whimsical He loves me 
. . .  he loves me not nature of the rul-
ings in the case — from protected to not 
protected to protected to not protected 
— Ferron thinks the decision, which is 
likely final since the parties have report-
edly agreed to settle, could be a precedent 
in cases involving both public and private 

Disclose legal 
fees paid by public 
bodies, says Quebec’s 
top court
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People on the Move
A snapshot of recent hires, mergers, splits and appointments across Canada BY GENA SMITH

BRITISH COLUMBIA    VANCOUVER

In Vancouver, Craig Munroe joined Fasken 
Martineau DuMoulin LLP as a partner 
practising labour employment law. Mun-
roe moved from the firm Gall Legge Grant 
& Munroe LLP, where he was a founding 
partner. (The firm has since renamed to Gall 
Legge Grant Zwack LLP.) He advises pub-
lic and private clients alike; and regularly 
appears before various courts and tribunals 
including the British Columbia Labour Re-
lations Board, the Canada Industrial Rela-
tions Board, grievance arbitration panels, 
the British Columbia Human Rights Tri-
bunal, and the provincial and federal courts.

The Honourable Marshall Rothstein, 
QC, was appointed a Companion of the Or-
der of Canada, the highest honour available. 
The appointment, which was announced 

on June 30, was granted to Rothstein for 
“his eminent service as a jurist, notably on 
the Supreme Court of Canada, and for his 
dedication to legal education.” Rothstein’s 
career began as a civil litigator in private 
practice and included 23 years on the Bench, 
with the last nine years serving on Canada’s 
highest court. He joined Osler, Hoskin & 
Harcourt LLP as a partner in the firm’s tax 
litigation practice in May, where he provides 
his counsel alongside former Federal Court 
of Appeal Justice Karen Sharlow and recent 
partner addition David Jacyk (see above).

Kirsten Kjellander rejoined Borden 
Ladner Gervais LLP as a partner, after start-
ing her career there in 2005. Her practice fo-
cuses on international and public company 
taxation. She has experience advising clients 
on a wide range of domestic and interna-

tional tax issues and has particular experi-
ence with the interpretation of tax treaties, 
the offshore trust rules, public-private part-
nerships, debt restructurings, cross-border 
transactions and the general anti-avoidance 
rule (GAAR). She was most recently with 
KPMG/KPMG Law.

Borden Ladner Gervais LLP welcomed 
Andrew Hennigar to its corporate com-
mercial practice group. He is now counsel 
at the firm. He regularly advises on share 
and asset purchase transactions, investment 
transactions, corporate structuring and re-
structuring, among other corporate matters. 
Prior to joining BLG, he practised at Mi-
chael, Evrensel & Pawar LLP.

ALBERTA    CALGARY

In Calgary, Paul Bourassa, a Federal Crown 

MOVES

NAME
 Firm
 City
 Practice Area

NAME
 Firm
 City
 Practice Area

Catur audi dolorum dolore veliquibus molo dolore nis peliquat soloratincte in nus sume as expelia spidem. Ebit aute quas 
apit facium, sam ut que si aliquia nos con cullab iducien daerrunt qui ipsaecabo. Et aut andit rerehenis ex es ex et ut 
eiciati busciamet eum est que volorrum, to tent eturendit, temo blandae. Ucipsunt rest, vent facerorum rehenditius.Upitior 
emporen isimagnatet magnit experum quod quas doluptas aceriam, el imin etur aut quiat molent, omniendit, optiberferum 
sum harit aspel ium duciae enda volorionse reicia. 
Sponsored by Firm Name

Catur audi dolorum dolore veliquibus molo dolore nis peliquat soloratincte in nus sume as expelia spidem. Ebit aute quas 
apit facium, sam ut que si aliquia nos con cullab iducien daerrunt qui ipsaecabo. Et aut andit rerehenis ex es ex et ut 
eiciati busciamet eum est que volorrum, to tent eturendit, temo blandae. Ucipsunt rest, vent facerorum rehenditius.Upitior 
emporen isimagnatet magnit experum quod quas doluptas aceriam, el imin etur aut quiat molent, omniendit, optiberferum 
sum harit aspel ium duciae enda volorionse reicia. 
Sponsored by Firm Name

On Media Solutions  
Twitter/LinkedIn

Lexpert People Moves on Lexpert.ca

In Canadian Legal Newswire or 
Lexpert Dealswire

•  �Bronze and Silver – one 
week prior to desired date

•  �Gold – two – four weeks 
prior for print, one week prior 
for digital

Deadlines



Print announcement in Canadian Lawyer, 
Canadian Lawyer InHouse, Law Times or Lexpert

Law Times  •  march 6, 2017 Page 1

www.lawtimesnews.com     

Concern over sharing documents due to ruling
BY SHANNON KARI
For Law Times

A Federal Court of Can-
ada decision issued late 
last year is continuing 
to cause concern with-

in the corporate legal world over 
the impact of sharing privileged 
documents when there is a com-
mon interest between the parties 
in a commercial transaction.

The decision in Iggillis Hold-
ings Inc. v. Canada (National 
Revenue) rejected the applica-
tion of a doctrine that is known 
as advisory or transactional 
“common interest privilege,” 
which started to be accepted by 
courts in common law countries 
in the early 1980s. 

The doctrine meant that so-
licitor-client privilege would not 
necessarily be waived if a pro-
tected document was shared by 
parties with a common interest 
in a transaction or litigation.

In a lengthy ruling released 
in December, the doctrine was 
rejected by Federal Court Jus-
tice Peter Annis, who warned 
that attempts to expand it could 
spread like “crabgrass” and im-
properly keep relevant docu-
ments from courts. 

“Advisory CIP (common 
interest privilege) is only now 
starting to come of age,” the 
judge wrote.  

If it was accepted by the 
courts, then lawyers would seek 
to invoke the privilege on any 
communications where there 
might be a common interest, 
Annis suggested. 

“The courts should not de-
lude themselves into thinking 
that allied lawyer privilege is a 
minor change in the world of 
solicitor-client privilege. It has 
already been demonstrated that 
it represents a veritable sea of 
change with an exponential ex-
pansion in the number and type 
of situations seen in the past two 
or three decades. This comes at 
a significant cost through the 
loss of highly probative evidence 
with no discernable benefit to 
the administration of justice,” 
wrote Annis.

The Federal Court ruling 
sparked considerable legal com-
mentary after its release. 

The decision has been ap-
pealed, but that hearing is not 
expected to take place before the 
fall. In the meantime, lawyers 
acting for clients in commer-
cial transactions are likely to 
be more cautious before shar-
ing documents, says Alexander 
Cobb, a partner and commercial 
litigator at Osler Hoskin & Har-
court LLP in Toronto. 

“It will make transactions 
more expensive and create more 
uncertainty,” he says. 

“The course of prudence will 
be to take the most conservative 
approach.

“I think the decision is prob-
lematic,” Cobb adds. “There are 
perfectly anodyne, perfectly 
sound reasons for sharing priv-
ileged information.” 

One example is a friendly 
acquisition, where the target is 
facing significant litigation that 
could impact its operations. The 
potential sharing of information 
would be documents that any 
plaintiff would not normally be 
entitled to in any event, because 
of solicitor-client privilege, ex-
plains Cobb.

While the ruling is perhaps 
the “deepest dive” into this area 
of the law by a Canadian court, 
the conclusions were still a sur-
prise, says Maureen Littlejohn, 
a litigation partner at Davies 
Ward Phillips & Vineberg LLP 
in Toronto. 

She notes that the ruling is 
contrary to how some Superior 
Court level judges have inter-
preted the issue as well as that of 
the Federal Court, in a decision 
issued a number of years ago.

The findings in Iggillis pot-
entially confuse the actual 
meaning and use of common 
interest privilege, suggests Little-
john. 

“It does not operate on a 
standalone basis to prevent dis-
closure. It is an anti-waiver doc-
trine. If properly understood, it 
is about continuing to protect 
documents that are already priv-
ileged. If anything, it is a deriva-
tive privilege,” says Littlejohn.

The document at issue in the 
Iggillis case was a tax-related 
memo prepared by a lawyer for 
Abacus Capital Corporation. 
The memo was shared by the two 
companies before entering into 
commercial transactions that 
the Canada Revenue Agency 
later alleged was for tax-avoiding 
purposes. 

It sought a copy of the legal 
memo. The companies main-
tained that the memo was still 
subject to privilege under the 
doctrine of common interest 
privilege.

Past case law, including a 2003 
decision of the Federal Court in 
Pitney Bowes v. Canada, found 
that in some situations, such as 
transactions, privilege is not ne-
cessarily waived. 

“The sharing of legal opin-
ions will ensure that each party 
has an appreciation of the legal 
position of the others and ne-
gotiations can proceed in an 
informed and open way,” wrote 

Justice James O’Reilly in that 
case. Annis concluded that his 
colleague’s decision on this issue 
could be distinguished because 
it involved a joint client rep-
resentation and not allied law-
yers with common interests.

The Federal Court judge stat-
ed that he was relying heavily on 
a decision last year by the New 
York State Court of Appeals 
in Ambac v. Countrywide 
Homes, which rejected common 
interest privilege except in litiga-
tion-related cases. 

The Federal Court ruling is 
not binding on Superior Courts, 
but it will be binding in cases 
involving any federal agency 
unless is it is overturned on ap-
peal, says Cobb.      A report is-
sued earlier this year by Norton 
Rose Fulbright LLP indicated 
that cross-border M&A activity 
increased sharply last year with 
a greater volume of outbound 
transactions. 

The largest was Enbridge’s 
$61-billion offer to acquire Spec-
tra Energy, a Texas-based pipe-
line company. 

As well, within a few days 
of taking office, Trump signed 
an executive order permitting 
TransCanada Corporation to 
resubmit its proposal for the 
Keystone XL pipeline.

“The M&A market has been 
good the past couple of years. 
I think there is still a signifi-
cant amount of optimism,” says 
Wright.

Regardless of who is presi-
dent, there are other factors that 
determine whether it is a favour-
able climate for commercial 
transactions, says Stephen Kerr, 
senior partner in the Finan-
cial Institutions and Mergers & 
Acquisitions groups at Fasken 
Martineau LLP in Toronto.

“What drives M&A in Can-
ada are two things, commod-
ity prices and foreign exchange,” 
says Kerr. Recoveries in the re-
source sector and more pipeline 
projects could create a lot of ac-
tivity in terms of transactions, 
he suggests.

The uncertainty over the be-
haviour of Trump and his pro-
tectionist rhetoric is something 
that may actually benefit Cana-

dian companies, says Kerr.  
“There may be companies 

that want to invest in North 
America and, instead of the U.S., 
it may direct more traffic here 
in terms of foreign investment,” 
he says. The oil and gas sector is 
an area that should benefit un-
der a Trump presidency, agrees 
Wright. 

“That sector was strength-
ening, even before the election. 
The conditions are favourable,” 
he adds. Trump and Canadian 
Prime Minister Justin Trudeau 
both made positive comments 
about the trading relationship 
between the two countries dur-
ing the prime minister’s recent 
trip to Washington. Trudeau 
also declined to make any criti-
cisms of some of Trump’s more 
controversial actions, such as the 
attempted travel ban.

Given the level of trade be-
tween the two countries, it is not 
surprising that the prime min-
ister did not want to offend his 
U.S. counterpart. 

Total goods and services 
trade was US$663 billion be-
tween the two countries in 2015, 
according to statistics issued by 
the Office of the United States 
Trade Representative. The U.S. 
had a slight goods and services 
trade surplus with Canada that 
year, in contrast to Mexico, 
where Trump has been critical 
of that part of NAFTA. 

He has also threatened to 
punish U.S. companies that 
move jobs to Mexico.

The fact that much of the U.S. 
president’s trade comments have 
been directed at Mexico and 
other countries is a good thing 
for Canadian businesses, sug-
gests Kerr. 

“I think there will be increased 
cross-border opportunities. We 
are sufficiently below the radar,” 
he notes. 

As well, the private equity sec-
tor is set to be more active soon af-
ter “hoarding” its funds in recent 
years, says Kerr. 

“There will be more pressure to 
make deals,” he believes.

While the U.S. president has 
spoken about a focus on protect-
ing the jobs of domestic workers, 
it is unlikely he can obtain the 

political support in Congress to 
make any dramatic changes to 
the trade relationship between the 
two countries, says Kerr. 

In M&A activity for Canadian 
companies, both lawyers agree 
that predictions are difficult.

“These are early days,” says 
Wright.  

Kerr echoes that view. 
“The courts should not delude 

themselves into thinking that 
allied lawyer privilege is a min-
or change in the world of solici-
tor-client privilege. It has already 
been demonstrated that it rep-
resents a veritable sea of change 
with an exponential expansion in 
the number and type of situations 
seen in the past two or three dec-
ades. This comes at a significant 
cost through the loss of highly 
probative evidence with no dis-
cernable benefit to the adminis-
tration of justice,” wrote Annis.

The Federal Court ruling 
sparked considerable legal com-
mentary after its release. 

The decision has been ap-
pealed, but that hearing is not 
expected to take place before the 
fall. In the meantime, lawyers 
acting for clients in commer-
cial transactions are likely to 
be more cautious before shar-
ing documents, says Alexander 
Cobb, a partner and commercial 
litigator at Osler Hoskin & Har-
court LLP in Toronto. 

“It will make transactions 
more expensive and create more 
uncertainty,” he says. 

“The course of prudence will 
be to take the most conservative 
approach.

“I think the decision is prob-
lematic,” Cobb adds. “There are 
perfectly anodyne, perfectly 
sound reasons for sharing priv-
ileged information.” 

One example is a friendly 
acquisition, where the target is 
facing significant litigation that 
could impact its operations. The 
potential sharing of information 
would be documents that any 
plaintiff would not normally be 
entitled to in any event, because 
of solicitor-client privilege, ex-
plains Cobb.

“The mood on Bay Street on 
M&A is let’s wait and see,” he 
says.                            LT

FOCUS

Maureen Littlejohn says the findings in a 
recent Federal Court of Canada case poten-
tially confuse the actual meaning and use 
of common interest privilege. 
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T
he latest court decision in a 
seven-year legal battle between 
Montreal’s largest newspaper 
and several public bodies over 

access to information on legal fees has 
left many Quebec lawyers perplexed 
about its potential impact and meaning 
in regards to professional secrecy and 
privileged information.

For some, the Quebec Court of 
Appeal’s late-August judgment in favour 
of Le Journal de Montréal — which had 
been trying since 2010 to legally force 
four regional school boards and the off-
island Montreal suburb of Terrebonne to 
divulge the amount of money they paid 
to the lawyers who defended them in liti-
gation suits brought by taxpayers — is an 
unsurprising, one-off finding that applies 
only to this particular case.

But others see it as a precedent-setting 
ruling that weakens the Charter-protected 
notion of lawyer-client communications 
and opens the door to similar populism-
minded actions designed to discredit 
lawyers.

The genesis of the case was the 
school board’s refusal to reveal legal 

fees it paid in a class action suit brought 
forward by a parents’ group a decade 
ago. The school boards (and later Terre-
bonne, which was being similarly pres-
sured by Le Journal to disclose legal fees 
it paid in several litigation cases against 
a citizen) refused, saying the fees were 
privileged information and that the 
information, if revealed, would provide 
a glimpse of the “volume of measures” it 
took in the cases.

In a 2012 ruling, Quebec’s privacy 
watchdog, the Commission d’accès à 
l’information du Québec, sided with the 
public bodies and found the fees were 
protected under the province’s 1982 law 
governing access to documents of public 
bodies.

The Court of Quebec overturned 
that ruling, but it was subsequently rein-
stated by the Superior Court of Quebec. 
That set the stage for the Quebec Court 
of Appeal’s restoration of the provincial 
court’s ruling in a unanimous written 
decision in August by three judges, with 
some modifications added by Justice 
Paul Vézina.

Referring to both federal and provin-

cial statutes relating to access to privacy 
and privileged information, the judges 
argued that the key question in the case 
was whether divulging the legal fees 
would undermine lawyer-client confi-
dentiality. “If there is no secrecy, then the 
question of exceptions becomes moot, the 
restriction to right of access is inexistent,” 
they wrote. They also noted that while 
professional secrecy permits public bod-
ies to defend themselves legally, “it does 
not release them from being accountable 
to the administered.”

The judges found the fees were not 
secret and ordered the public bodies to 
hand over the requested information on 
legal fees to the Montreal tabloid within 
10 days.

Reaction to the ruling was fast and 
varied from lawyers in all spheres of Que-
bec law.

“This decision goes the furthest yet on 
the question of whether or not the totality 
of legal fees are privileged information,” 
said Danielle Ferron, a partner with Lan-
glois Lawyers LLP in Montreal and the 
author of a 2014 article on the subject. 

Despite the whimsical He loves me 
. . .  he loves me not nature of the rul-
ings in the case — from protected to not 
protected to protected to not protected 
— Ferron thinks the decision, which is 
likely final since the parties have report-
edly agreed to settle, could be a precedent 
in cases involving both public and private 

Disclose legal 
fees paid by public 
bodies, says Quebec’s 
top court
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People on the Move
A snapshot of recent hires, mergers, splits and appointments across Canada BY GENA SMITH

BRITISH COLUMBIA    VANCOUVER

In Vancouver, Craig Munroe joined Fasken 
Martineau DuMoulin LLP as a partner 
practising labour employment law. Mun-
roe moved from the firm Gall Legge Grant 
& Munroe LLP, where he was a founding 
partner. (The firm has since renamed to Gall 
Legge Grant Zwack LLP.) He advises pub-
lic and private clients alike; and regularly 
appears before various courts and tribunals 
including the British Columbia Labour Re-
lations Board, the Canada Industrial Rela-
tions Board, grievance arbitration panels, 
the British Columbia Human Rights Tri-
bunal, and the provincial and federal courts.

The Honourable Marshall Rothstein, 
QC, was appointed a Companion of the Or-
der of Canada, the highest honour available. 
The appointment, which was announced 

on June 30, was granted to Rothstein for 
“his eminent service as a jurist, notably on 
the Supreme Court of Canada, and for his 
dedication to legal education.” Rothstein’s 
career began as a civil litigator in private 
practice and included 23 years on the Bench, 
with the last nine years serving on Canada’s 
highest court. He joined Osler, Hoskin & 
Harcourt LLP as a partner in the firm’s tax 
litigation practice in May, where he provides 
his counsel alongside former Federal Court 
of Appeal Justice Karen Sharlow and recent 
partner addition David Jacyk (see above).

Kirsten Kjellander rejoined Borden 
Ladner Gervais LLP as a partner, after start-
ing her career there in 2005. Her practice fo-
cuses on international and public company 
taxation. She has experience advising clients 
on a wide range of domestic and interna-

tional tax issues and has particular experi-
ence with the interpretation of tax treaties, 
the offshore trust rules, public-private part-
nerships, debt restructurings, cross-border 
transactions and the general anti-avoidance 
rule (GAAR). She was most recently with 
KPMG/KPMG Law.

Borden Ladner Gervais LLP welcomed 
Andrew Hennigar to its corporate com-
mercial practice group. He is now counsel 
at the firm. He regularly advises on share 
and asset purchase transactions, investment 
transactions, corporate structuring and re-
structuring, among other corporate matters. 
Prior to joining BLG, he practised at Mi-
chael, Evrensel & Pawar LLP.

ALBERTA    CALGARY

In Calgary, Paul Bourassa, a Federal Crown 
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